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Basis 



Why merge? 

•  Efficiencies 
– Economies of scale and scope 

– Management efficiency 

•  Increase in market power  

•  Start‐up exits 
•  Non‐economic reasons… 



Why control? 

•  Some policy reasons: 
– Efficiency losses because of short term decisions 

– Concentra?on of wealth 
– Unemployment and regional policy (e.g. private 
equity firms that wreck companies) 

– Overseas control (e.g. must be two‐way) 
– Special sectors (e.g. media) 



Merger regula?on 

•  First merger regula?on adopted as recently as 
1989, before that ar?cle 82 enforcement 

•  Current: COUNCIL REGULATION (EC) No 139/2004 
of 20 January 2004 on the control of 
concentra?ons between undertakings 
–  “A concentra?on which would significantly impede 
effec?ve compe??on, in the common market or in a 
substan?al part of it, in par?cular as a result of the 
crea?on or strengthening of a dominant posi?on, shall 
be declared incompa?ble with the common market.” 
Art 2(3) 



Procedure 

•  Companies nego?ate the deal, announce and 
no?fy the merger to authori?es, but put it on 
hold un?l the authori?es have cleared it 

•  Today hundreds of jurisdic?ons have merger 
policy, thus global mergers have to face 
increasing legal costs 
–  Some examples of major mergers: AOL/TimeWarner, 
Exxon/Mobil, Fold/Volvo, Renault/Nissan etc. 

–  Inside Europe a “one‐stop shop” policy 



hgp://ec.europa.eu/compe??on/mergers/legisla?on/merger_compila?on.pdf 







Some sta?s?cs 



Example: Oracle + Sun 

•  Merger plan announced Apr 2, 2009 

•  Sun stockholders accept the offer Jul 16, 2009 
•  Phase I: Commission no?fies Oracle Jul 30, 2009  

•  US DOJ clears the merger Aug 20, 2009 

•  Phase II: Commission starts study Sep 3, 2009  

•  Commission statement of objec?ons Nov 9, 2009  

•  Oracle can now reply; final Commission decision 
expected in 4 months meaning by early March 



“The proposed transac?on would bring together two major 
compe?tors in the market for databases. The database 
market is highly concentrated with the three main 

compe?tors of proprietary databases – Oracle, IBM and 
Microson – controlling approximately 85% of the market in 
terms of revenue. Oracle is the market leader in proprietary 

databases, while Sun's MySQL database product is the 
leading open source database. 

The Commission’s preliminary market inves?ga?on has 
shown that the Oracle databases and Sun's MySQL compete 
directly in many sectors of the database market and that 

MySQL is widely expected to represent a greater compe??ve 
constraint as it becomes increasingly func?onal. The 

Commission's inves?ga?on has also shown that the open 
source nature of Sun's MySQL might not eliminate fully the 

poten?al for an?‐compe??ve effects.“ 



Ques?ons 

•  What happened in the United States? 
•  What has happened in Europe? 
– Why is Commission skep?cal? 

– What has been Oracle’s / US DOJ’s response? 
What op?ons does Oracle have? 

– What happens next in the procedure? 



Legal experts say that Oracle could opt to divest MySQL in an effort to 
appease European regulators ‐‐ though Oracle's statement Monday 
seemed to eliminate that possibility. Some cri?cs have warned that 
Oracle, which offers proprietary database sonware, could squelch 

further development of MySQL. However, Oracle said in its statement 
that "it is well understood by those knowledgeable about open‐source 
sonware that because MySQL is open source, it cannot be controlled 
by anyone. That is the whole point of open source. "While Oracle's 

sonware is generally deployed by large corporate customers to crunch 
internal data, MySQL is onen used for smaller tasks such as opera?ng 
Web sites. Oracle also noted that the database market features a 

number of large compe?tors, including Microson Corp.  
// MarketWatch news 







Analyzing mergers 



What should be shown? 

•  Legal requirements… 
•  Compe??ve harm 
– Unilateral, coordinated and ver?cal 

•  Evidence 
–  Interviews, expert reports, economic analysis etc. 

•  Counterfactual: merger analysis necessary 
includes comparison to the current alterna?ve 
of the world without the merger 



Community dimension 
•  “A concentra?on has a Community dimension where:  

 (a) the combined aggregate worldwide turnover of all the undertakings concerned is more 
than EUR 5 000 million; and  
 (b) the aggregate Community‐wide turnover of each of at least two of the undertakings 
concerned is more than EUR 250 million, unless each of the undertakings concerned 
achieves more than two‐thirds of its aggregate Community‐wide turnover within one and 
the same Member State. 
 A concentra?on that does not meet the thresholds laid down in paragraph 2 has a 
Community dimension where:  
 (a) the combined aggregate worldwide turnover of all the undertakings concerned is more 
than EUR 2 500 million;  
 (b) in each of at least three Member States, the combined aggregate turnover of all the 
undertakings concerned is more than EUR 100 million;  
 (c) in each of at least three Member States included for the purpose of point (b), the 
aggregate turnover of each of at least two of the undertakings concerned is more than EUR 
25 million; and 
 (d) the aggregate Community‐wide turnover of each of at least two of the undertakings 
concerned is more than EUR 100 million, unless each of the undertakings concerned 
achieves more than two‐thirds of its aggregate Community‐wide turnover within one and 
the same Member State.” Art 1(2) and 1(3) 



Control 

•  “Control shall be cons?tuted by rights, contracts 
or any other means which, either separately or in 
combina?on and having regard to the 
considera?ons of fact or law involved, confer the 
possibility of exercising decisive influence on an 
undertaking, in par?cular by: 
 (a) ownership or the right to use all or part of the 
assets of an undertaking; 
 (b) rights or contracts which confer decisive influence 
on the composi?on, vo?ng or decisions of the organs 
of an undertaking.” 



Unilateral harm 

•  A + B ‐> AB with market power ‐> increase in 
prices, reduc?on in output etc 

•  Cf. ar?cle 82 analysis 



Coordinated harm 

•  A + B + C + D ‐> AB + C + D ‐> likelihood of 
collusion and cartel behavior increases  

•  Cf. ar?cle 81 analysis 



Ver?cal harm 

•  A and C distribute to B; A merges with B, C is 
cut from downstream distribu?on 

•  A distributes to B and C; A merges with B, C is 
cut from upstream supply  


